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LEGAL 

 

POLYGRAPHS ALLOWED 

– TRUE OR FALSE? – 

 

A polygraph (commonly referred to as a 

lie-detector) is a device used for verifying 

the truthfulness (or lack thereof) of a 

person’s statements. Currently there is 

no legislation regulating the use of the 

polygraph and therefore nothing 

prohibiting or preventing the submission 

of polygraph results at disciplinary 

hearings or similar inquiries. However, 

this does not mean that polygraphs may 

be used willy-nilly or relied upon 

exclusively. 

 

Polygraph results have been submitted 

and acknowledged in a number of CCMA 

cases recently. The science behind the 

polygraph process is (by this time) well 

understood and accepted. It is not for a 

CCMA commissioner to decide whether 

or not the polygraph results should be 

admissible but rather how much weight 

these results should be ascribed.  

 

That said, the results of a polygraph test 

should not be allowed if the person who 

administered the test is not qualified to 

testify as an expert witness concerning 

the validity and reliability of polygraph 

testing (in general) and the result of the 

(particular) test in question. 

 

In the case of Truworths Ltd v CCMA and 

Others (2008) JOL 22565 (LC) it was 

stated that the Commissioner may not 

disregard polygraph evidence but still 

has a discretion as to how much weight 

to accord this evidence – little weight 

should be ascribed to polygraph 

evidence when it is not corroborated by 

further evidence. 
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The Labour Court, in Mustek Ltd v 

Tsabadi NO & Others [2013] 8 BLLR 798 

(LC), was confronted with a dismissal 

based solely on polygraph results. That 

Court confirmed that the results of a 

polygraph tests (in isolation) are 

insufficient to justify an employee’s 

dismissal. A dismissal based solely on 

polygraph evidence will, thus, be 

deemed unfair. 

 

Another leading case is that of Harmse & 

Rainbow Farms (Pty) Ltd (1997) 

(unreported CCMA case number WE1728). 

The employee was not dismissed for 

theft but rather for breach of the trust 

relationship. In that case the employer 

had reason to request a polygraph 

examination, following a substantial 

financial loss. 

 

In that case it was held that an employer 

has a right (in certain circumstances) to 

exert some pressure on employees to 

co-operate in the investigation of 

misconduct. Further, an employer is 

under no obligation to allow an 

employee a second polygraph 

opportunity but may do so as a gesture 

of good faith. Furthermore, that 

polygraph results will not be viewed in 

isolation but only together with 

supporting evidence. 

 

Although the Lower Courts have been 

slow to admit polygraph evidence, the 

CCMA is acknowledging it as a forensic 

tool. Employers should, however, remain 

cautious when dismissing employees 

where such dismissal is based (in whole 

or in part) on polygraph results. It is 

highly advisable to involve experts in 

judging evidentiary value (such as 

Invictus or your normal service provider) 

before making any decision. 


